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Introduction

As the executor of an estate, you have been entrusted with the responsibility of
managing and distributing the deceased person’s affairs in accordance with their
will. This fact sheet provides a general overview of your duties and
responsibilities. It is essential to understand these duties to ensure the estate is
managed properly and to reduce the risk of being personally liable for your
actions as Executor.

Key Duties of an Executor:

Locating the Will
You must locate the deceased’s original will and ensure that it is the most recent
version.

Applying for Probate
If the estate’s value is above a certain threshold or if the assets include real
property, you must apply for a grant of Probate. Probate is the process whereby
the Court reviews the original will and formally appoints you to manage the
estate. You will need to file a probate application in the Probate Registry of the
relevant Supreme Court. The laws surrounding the probate process can be
complex, so obtaining legal advice is strongly recommended.

Identifying and Securing Assets
Once Probate has been granted, you will need to gather all of the deceased’s
assets. These may include real estate, bank accounts, investments, motor
vehicles, personal belongings, and any business interests. You should also
safeguard any valuable items and ensure insurance policies are maintained,
especially for real properties or motor vehicles.

Handling Superannuation and Life Insurance
Superannuation and life insurance do not automatically form part of the estate
unless the deceased specifically directed these funds to the estate via a binding
death nomination. As the executor, you may need to communicate with
superannuation funds or life insurance companies to ensure that beneficiaries
receive any payouts, either directly or through the estate.

Maintaining Detailed Financial Records
Keep meticulous records of all transactions related to the estate, including any
payments made, payments received, income earned by the estate, and
distribution to beneficiaries. You may be required to produce these records for
the beneficiaries or the Court to show that you have properly administered the
estate.

Communicating with Beneficiaries
Executors are required to keep beneficiaries informed about the administration
of the estate. Regular updates will help manage expectations and reduce
potential disputes. The law surrounding what information a beneficiary is entitled
to receive can be complex. It is best to seek legal advice if you are unsure about
what kind of information you should provide to the beneficiaries.
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Key Duties of an Executor (continued):

Distributing the Estate
Once all debts, liabilities, and expenses have been paid, you will need to
distribute the remaining assets to the beneficiaries as outlined in the will. Be
aware that the will may set conditions or stipulations for certain bequests, such
as age requirements for minors or special instructions regarding specific gifts.
Ensure that any distributions are documented to avoid misunderstandings.

Finalising Tax Affairs
If the deceased was required to file tax returns at the date of their death, then
you must file the deceased’s final income tax return, covering the period from
the start of the financial year to the date of death. If the estate generates income
after death (such as rental income or interest), you may also need to lodge an
estate tax return. Professional tax advice may be necessary to ensure compliance
with tax obligations and to avoid personal liability.

Handling Disputes and Legal Challenges
Disputes can arise, such as challenges to the validity of the will, disputes among
the beneficiaries, or claims from individuals not named in the will. As an executor,
you may need to defend the will and mediate disputes, which often requires legal
advice and representation.

Finalising the Estate
Once all assets have been distributed and all liabilities settled, you must prepare
a final account summarising all the financial transactions related to the estate.
Provide this accounting to the beneficiaries and obtain their acknowledgment of
receipt of their entitlement to close the estate formally.

Key Consideration for Executors

e Personal Liability
o As an executor, you can be held personally liable for losses suffered by
the estate if you fail to carry out your duties properly. This includes
mismanaging assets, paying debts incorrectly or making premature
distributions to beneficiaries. To mitigate this risk, it is recommended that
you seek professional legal advice, particularly if the estate is large or
complex.

e Renouncing the Role

o If you feel unable to take on the responsibilities of being an executor, you
can renounce the role before undertaking any action in relation to the
estate. The renunciation of your role must be formally recorded by filing
the necessary document in court. Another executor named in the will or a
substitute executor appointed by the Court will take over the
administration of the estate.

o Whether or not you can renounce your role as executor will depend on
what action you have taken in relation to the estate. It is always advisable
to seek legal advice before renouncing your role.
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