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Introduction

A will is a document that sets out your wishes for the
distribution of your estate after you have passed away.
In South Australia, making a will is governed by the
Succession Act 2023 (SA).

Who can make a will?

Anyone over the age of 18 who has testamentary
capacity should make a will.

A minor (under 18 years of age) cannot make, alter
or revoke a will unless an order is obtained from
the Supreme Court of South Australia, or an
exception listed in the Succession Act 2023 (SA)
applies.

Why should | have a lawyer draft my will?

Homemade wills and will kits can in some cases increase
the risk of the following situations arising once you have
passed away:-

e A person making a claim on your estate;

e Unnecessary delays in the administration of your
estate;

e Your estate incurring greater costs including but not
limited to legal fees; and

e Greater stress for your loved ones.

What is an executor and trustee?

An executor is the legal representative named in your will
and plays the most important role in the administration of
your estate. The duty of an executor includes amongst
various things to:-

e Locate your original will;

e |dentify your assets and liabilities;

e Apply for a grant of probate;

e Lodge a final tax return;

e Ensure that assets are protected,;

e Arrange to pay any outstanding debts of the estate; and

e Distribute the assets to the people specified in the will
(‘beneficiaries’) in accordance with the instructions
contained in the will.
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Why do | need a will?

We all work hard during our lifetime to leave behind a
legacy for our loved ones. A valid will is important for
several reasons: -

e Reduces the risk of disagreements arising between
family members — With a valid will your intentions for
the distribution of your estate are detailed and
assumptions about ‘who gets what’ are removed.

e Without a valid will the distribution of your assets will
be made in accordance with the provisions of the
Succession Act 2023 (SA). The distribution may not
reflect your intentions and/or wishes.

e Testamentary trusts — A valid will is an opportunity to
set up your estate to protect your assets for future
generations through testamentary trusts. A
testamentary trust allows you to direct your trustee as
to how your estate (or a portion) is to be distributed in
the future.

e Ensures that your remains are dealt with in accordance
with your spiritual and personal wishes.

e Care of infant children — Without a valid will clearly
appointing guardians for your children, you risk not
having your wishes taken into account after you pass
away. Your will can provide a clear indication of who
you trust to look after your children and their interests,
and direct the guardians as to how you want your
estate to be used for your children in the future.

e Avoids the additional cost of obtaining Letters of
Administration - If you die ‘intestate’ (i.e. without a
valid will) your family may be forced to obtain a grant
of ‘Letters of Administration’ from the Supreme Court.
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